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Court of Appeals of the District of Columbia. 


No. 3821. 

Union Realty Corporation, Plaintiff in Error, 

vs. 

Colonel E. B. Wills. 


1 Municipal Court of the District of Columbia. 

No. 213,982. 

Union Realty Corporation, Plaintiff, 

• 

vs. 

Colonel E. B. Wills, Defendant. 

Landlord and Tenant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Complaint. 

Filed February 24, 1922. 

In the Municipal Court of the District of Columbia, No. 321 John 

Marshall Place. 

No. L. & T. 213,982. 

Union Realty Corporation, Plaintiff, 

vs. 

Colonel E. B. Wills, Defendant. 

District of Columbia, To wit: 

L. M. Larkin, Treasurer of Union Realty Corporation, being first 
duly sworn according to law, states that plaintiff is entitled to the 
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possession of the premises known as Apartment 1, loeated on the 1st 
floor in 1901 K Street, N. W., located in the District of Columbia, 
and that the same is unlawfully detained from plaintiff and held 
without right by the defendant, Col. E. B. Wills, to whom the com¬ 
plainant’s assignor had heretofore rented the said premises as a 
tenant and whose tenancy and estate has been determined by default 
in the payment of rent, as provided in the agreement under which 
said tenancy was established (and the service of a due notice to quit). 

Complainant therefore prays that a Summons be issued, com¬ 
manding the defendant to appear and show cause why judgment 
should not be given against him for the restitution of the possession 
of said premises, and costs of this suit. 

L. M. LARKIN, 

For UNION REALTY CORPORATION. 

Subscribed and sworn to before me this 23rd day of February, 
A. D., 1922. 

GEO. J. EASTERDAY, [seal.] 
Notary Public, D. C. 

WM. E. RICHARDSON, 

WALTER M. BASTIAN, 

Attorneys for Plaintiff. 


3 Affidavit of Defense. 

Filed March 8, 1922. 

* * * ♦ ♦ ♦ ♦ 

District of Columbia, To wit: 

Col. E. B. Wills, being first duly sworn according to law, deposes 
and savs that he is the defendant in the above entitled cause, and 
that the plaintiff is not entitled to possession of the premises known 
as Apartment No. 1, located on the first floor in 1901 K Street, 
Northwest, City of Washington, District of Columbia, for the follow¬ 
ing reasons: 

1. That in the month of October, 1918, your defendant occupied 
Apartment No. 1 in the Prince Karl Apartments (hereinafter re¬ 
ferred to as the Prince Karl) located on Lot No. 35, in Square No 
85, and numbered 1901 K Street, Northwest, City of Washington, 
District of Columbia, under a written lease for one year, and he has 
continued to reside there ever since: 

2. That the rental of the aforesaid apartment for the term afore¬ 
said was Twenty-seven Dollars and Fifty cents ($27.50) per month ; 
that your defendant continued to pay rent at the aforesaid rate until 
the 16th day of April. 1920, when it was increased to Thirty-two 
Dollars and Fifty ($32.50) per month: that the rent was increased 
on the 1st day of October, 1920, to Fifty Dollars and Fifty cents 
($50.50) per month; that in the month of May, 1921, the rent of 
your defendant’s apartment was reduced by the said Charles D. 
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Sager, as agent for the owner of the Prince Karl, to Thirty-two Dol¬ 
lars and Fifty cents ($32.50) per month; 

4 3. That on, to wit, the 10th day of August, 1919, there 
was duly enacted by Congress a certain statute known as and 

generally styled “The Food Control and District of Columbia Kents 
Act”, (hereinafter referred to as the Rent Law.) By title II of 
said statute under the style or heading “District of Columbia Rents”, 
certain sections, numbered 101 and 122, both inclusive, were enacted 
as a part of the aforesaid statute. Said sections among other things 
created a commission to be known as the Rent Commission of the 
District of Columbia, (hereinafter referred to as The Rent Commis¬ 
sion) ; defined the term “tenant” to include “a subtenant, lessee, sub¬ 
lessee, or other person, not the owner, entitled to the use or occu¬ 
pancy of any rental property, hotel or apartment”; provided “that 
the Commission upon its own initiative might, or, upon complaint 
should, determine whether the rent, charges, service and other terms 
or conditions of a lease or other contract for use or occupancy of such 
property aforesaid are fair and reasonable”, and as to complaints 
provided “that such complaints might be made by or on behalf of 
any tenant” and “by any owner except where the tenant is in posses¬ 
sion under a lease or other contract, the term of which has not ex¬ 
pired, and the fairness and reasonableness of which has not been de¬ 
termined by the Commission”; provided further that if the Commis¬ 
sion upon hearing “determines that such rents, charges, service or 
other terms or conditions are unfair or unreasonable” the Commis¬ 
sion “shall determine and fix such fair and reasonable rent or charges 
therefor, and fair and reasonable service, terms, and conditions of 
use and occupancy”; proided further that “in any suit in any 
Court of the United States or the District of Columbia involving 
any question arising out of the relation of landlord and tenant with 
respect to any rental property, apartment or hotel, except on 

5 appeal from the Commission’s determination as provided in 
this title, such Court shall determine the rights and duties 

of the parties in accordance with the determination and regulations 
of the Commission relevant thereto”; provided further “a determina¬ 
tion of the Commission fixing a fair and reasonable rate or charge 
made in any proceeding begun by complaint shall be effective from 
the date of the filing of the complaint”; provided further “the differ¬ 
ences between the amount of rent and charges paid for the period 
from the filing of the complaint to the date of the Commission’s 
determination and the amount that would have been payable for such 
period at the fair and reasonable rate fixed by the Commission, may 
be added to or subtracted from, as the case demands, future rent pay¬ 
ments, or, if the final decision of an appeal from the Commission’s 
determination may be sued for and recovered in an action in the Mu¬ 
nicipal Court of the District of Columbia”; provided further “unless 
within ten days after the filing of the Commission’s determination 
any party to the complaint appeals therefrom to the Court of Ap¬ 
peals of the District of Columbia, the determination of the Commis¬ 
sion shall be final and conclusive; provided further “the Commis- 
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sion may modify its findings as to the facts or make new findings by 
reason of the additional evidence so taken”; provided further “the 
right of a tenant to the use or occupancy of any rental property, hotel 
or apartment, existing at the time this Act takes effect or thereafter 
acquired under any lease or other contract for such use or occupancy 
or under any extension thereof by operation of law, shall, notwith¬ 
standing the expiration of the term fixed by such lease or contract, 
continue at the option of the tenant subject, however, to any 

6 determination or regulation of the Commission relevant 
thereto”; provided further “and such tenant shall not be 

evicted or dispossessed so long a* he pays the rent and performs the 
other terms and conditions of the tenancy as fixed by such lease or 
other contract, or in case such lease or contract is modified by any 
determination or regulation of the Commission then as fixed by 
such modified lease or contract”; provided further “The determina¬ 
tion of the commission in a proceeding begun by complaint or upon 
its own initiative fixing fair and reasonable rents, charges, service, 
and other terms and conditions of use or occupancy of any rental 
property, hotel, or apartment shall constitute the commission’s de¬ 
termination of the fairness and reasonableness of such rents, charges, 
service, terms, or conditions for the rental property, hotel, or apart¬ 
ment affected, and shall remain in full force and effect notwithstand¬ 
ing any change in ownership or tenancy thereof, unless and until 
the commission modifies or sets aside such determination upon com¬ 
plaint either of the owner or of the tenant”; provided further “If 
the owner of any rental property, apartment, or hotel collects any 
rent or charge therefor in excess of the amount fixed in a determina¬ 
tion of the commission made and in full force and effect in accord¬ 
ance with the provisions of this title, he shall be liable for and the 
commission is herebv authorized and directed to commence an action 
in the Municipal Court in the District of Columbia to recover double 
the amount of such excess, together with the costs of the proceeding 
which shall include an attorney’s fee of $50.00, to be taxed as part 
of the costs. Out of any sums received on account of such 

7 recovery the commission shall pay over to the tenant the 
amount of the excess so paid by him and the balance shall be 

paid into the Treasury of the United States to the credit of the 
District of Columbia; Provided, That if the commission finds that 
such excess was paid by the tenant voluntarily and with knowledge 
of the commission’s determination, the whole amount of such re¬ 
cover- shall be paid into theTreasury of the United States to the credit 
of the District of Columbia”; provided further “If in any proceed¬ 
ing before the commission, begun by complaint or on the commis¬ 
sion’s own initiative, and involving any lease or other contract for 
the use or occupancy of any rental property, hotel, or apartment the 
commission finds that at any time after the passage of this Act but 
during the tenancy the owner has, directly or indirectly, willfully 
withdrawn from the tenant any service agreed or required by a de¬ 
termination of the commission to be furnished, or has b}' act, neglect, 
or omission contrary to such lease or contract or to the law or any 


w 
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ordinance or regulation made in pursuance of law, or of a determina¬ 
tion of the commission, exposed the tenant, directly or indirectly, to 
any unsafe or insanitary condition or imposed upon him any bur¬ 
den, loss, or unusual inconvenience in connection with his use or 
occupancy of such rental property, hotel, or apartment, the commis¬ 
sion shall determine the sum which in its judgment will fairly and 
reasonably compensate or reimburse the tenant therefor. In any 
such proceeding involving a lease or other contract, the term speci¬ 
fied in which had not expired at the time the proceeding was begun, 
the commission shall likewise determine the amount or value of any 
bonus or other consideration in excess of the rental named in such 
lease or contract received at any time directlv or indirectlv by the 
owner in connection with such lease or contract. The ten- 

8 ant may recover any amount so determined by the commis¬ 
sion in an action in the Municipal Court of the District of 

Columbia”; provided further “Any person who with intent to avoid 
the provisions of this title enters into any agreement or arrangement 
for the payment of any bonus or other consideration in connection 
with any lease or other contract for the use or occupancy of any 
rental property hotel, or apartment, or who participates in any ficti¬ 
tious sale or other device or arrang-ment the purpose of which is to 
grant or obtain the use or occupancy of any rental property, hotel, 
or apartment without subjecting such use or occupancy to the pro¬ 
visions of this title or to the jurisdiction of the commission shal) 
upon conviction be punished by a fine not exceeding $1,000 or by 
imprisonment for not exceeding one year or by both.” 

4. That during the years, 1919, 1920 and 1921, one Charles D 
Sager was agent, with powers to make leases and other contracts with 
tenants and collect rents thereof in the Prince Karl Apartments, for 
the owner or owners of the Prince Karl Apartments. 

5. That on, to wit, the 28th day of January, 1920, your defend¬ 
ant, Colonel E. B. Wills, and several other tenants of the Prince 
Karl filed a complaint against Charles D. Sager as agent for the 
Prince Karl Apartments, with the Rent Commission petitioning the 
said Rent Commission to determine the fair rental value of his and 
their apartments in the said Prince Karl Apartments. 

0. That on, to wit, the 16th day of April, 1920, the said Rent 
Commission in a determination handed down by the said 

9 Rent Commission, did determine the fair rental of defend¬ 
ant’s apartment to be Thirty-two Dollars and Fifty cents, 

($82.50), per month. 

A true copy of said Determination is attached hereto marked Ex¬ 
hibit “A” and is prayed to be read as a part hereof as though 
incorporated herein. 

7. That on, to wit, the first day of May, 1920, your defendant 
did tender to said Charles D. Sager as agent, the sum of Thirty-two 
Dollars and Fifty Cents, ($82.50), in payment for the rent for 
defendant’s apartment for the month of May, 1920, in the said 
Prince Karl, which was the amount of rent as determined by the 
Rent Commission, and same was accepted by the said Charles D. 
Sager, agent for the said Prince Karl, as payment in full of rent due 
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for the month of May, 1920; that on the first day of each and every 
month thereafter until the month of October, 1920, your defendant 
tendered to the said Charles D. Sager, as agent for the Prince Karl 
the sum of Thirty-two Dollars and Fifty Cents, ($32.50), and re¬ 
ceived from the said Charles D. Sager each and every month from 
May 1, 1920 to September 30, 1920, both dates inclusive, a receipt in 
full for the payment of rent. 

8. That on, to wit, the 15th day of November, 1920, the Court of 
Appeals of the District of Columbia, in the case of Block vs. Hirsch, 
50 D. C. Ap. 73, did hand down a decision holding that the Act 
creating the Rent Commission of the District of Columbia was un¬ 
constitutional, and that thereafter the said Charles D. Sager, as 
agent for the owner of the said Prince Karl Apartments, and as the 
rental agent of the said Prince Karl Apartments did harass, annoy, 
and threaten with eviction suits, and divers other action against 
your defendant unless he, your defendant signed a lease 

10 for twelve (12) months beginning, October 1, 1920, and end¬ 
ing September 30th, 1921, at a monthly rental of Fifty 

Dollars and Fifty Cents, ($50.50), an increase of Eighteen Dollars, 
($18.00), a month over the rental for defendant’s apartment as 
fixed by the Rent Commission; that because of such harassing, 
annoyance, and threats of eviction, suits and diverse other actions, 
and constant fear that someone of the threats made by the said 
Charles D. Sager would be executed, your defendant signed the 
lease mentioned aforesaid; that under the terms of the aforesaid 
lease and until the 18th day of April, 1921, when the United 
States Supreme Court in the case of Block vs. Hirsch, U. S. Sup. Ct. 
Reports 65 L., Ed. 531, reversed the decision of the Court of Appeals 
of the District of Columbia, and held the District of Columbia 
Pents Act to be constitutional, your defendant did pay a rental of 
Fifty Dollars and Fifty Cents, ($50.50), a month to the afore- 
said Charles D. Sager as agent of the owners of the Prince Karl; 
that beginning with the month of May, 1921, which was immediately 
following the decision of the United States Supreme Court in Block 
vs. Hirsch, ante, and on the first day of each and every month 
thereafter, your defendant did tender to the said Charles D. Sager, 
as agent for the owners of the Prince Karl, the sum of Thirty-two 
Dollars and Fifty Cents, ($32.50), the amount fixed by the Rent 
Commission as the fair rental value of your defendant’s apartment, 
instead of the amount of Fifty Dollars and Fifty Cents, ($50.50), 
as fixed by the terms of the lease hereinbefore mentioned, and such 
payments were accepted by the said Charles D. Sager as agent for the 
owners of the Prince Karl, and a receipt in full for the payment of 
rent due was given each month until the first day of January, 

11 1922, by the said Charles D. Sager as agent of the owners of 
the Prince Karl; that on January 1st, 1922, your defendant 

tendered rent in the sum of Thirty-two Dollars and Fifty Cents, 
($32.50), per month as he had been doing for more than four (4) 
months past and same was returned to him by the said Charles D. 
Sager under date of January 7th, 1922, advising him that the 
premises known as the Prince Karl Apartments, situated at 1901 



UNION REALTY CORPORATION YS. COL. E. B. WILLS. 7 

K Street Northwest, “were no longer in his hands” and that he 
“understands payments should be made to the Union Realty Com¬ 
pany, 1410 G Street, Northwest,’" and your defendant on the 10th 
day of January, 1922, sent a check in the amount of Thirty-Two 
Dollars and Fifty Cents, ($32.50), in payment in full for his rent 
for the month of January, to the aforesaid Union Realty Company, 
and the said Union Realty Company accepted same after writing 
across the face of the said check “On account of rent for January, 
1922”; that on, to wit, the first day of February, 1922, your defend¬ 
ant, mailed to the aforesaid Union Realty Corporation, a check for 
Thirty-two Dollars and Fifty Cents, ($32.50), marked on the face 
“Rent for month of February, 1922,” and same was accepted by 
the said Union Realty Corporation and same was put through by 
the said Union Realty Corporation for payment and said check was 
paid and cancelled by your defendant’s bank; that on, to wit, the 
first day of Mar. 1922, your defendant did sent his check for Thirty- 
two Dollars and Fifty Cents, ($32.50), to the said Union Realty 
Corporation for the rent for your defendant’s apartment aforesaid 
and same was returned to him by the said Union Realty Corporation 
with a letter to the effect that because of the pendency of this suit 
against your defendant it, the Union Realty Corporation, would 
not accept same; 

9. That on, to wit, the 10th day of February, 1922, the Union 
Realty Corporation, agent of the Prince Karl Apartment 
12 House, served upon your defendant notice to quit and remove 
from the premises, Apartment No. 1, the Prince Karl, 1901 
K Street, Northwest, on the 14th day of February, 1922, “for 
failure to pay rent, as provided in the lease under which you are 
holding possession of said property.” 

Defendant therefore prays that judgment be given for defendant 
and that the costs of this suit be assessed against the plaintiff. 

Col. E. B. WILLS. 

MASON, SPALDING and McATEE, 

By-, 

Counsel for Defendant. 

Subscribed and sworn to before me this 7th day of March, A. D., 
1922. 

[seal.] ETHEL R. GUISE, 

Notary Public, D. C. 
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13 Memoranda. 
******* 

March 11, 1922.—Finding for Defendant. 

Minute Entry. 

No. 213,982. 

Consolidated with Causes Nos. 214,135, 214,136, 214,137, 214,138, 
214,139, 213,983, 213,984, 213,985, 213,986, 213,987. 

Union Realty Corporation 
vs. 

Colonel E. B. Wills. 

Come now the parties hereto in the above entitled causes and agree 
that these causes be heard together, whereupon, these causes being 
heard and submitted, the Court finds in favor of the defendant in 
each of the several causes. 

April 14, 1922.—Appeal bond approved and filed. 

April 29, 1922.—Bill of Exceptions submitted, signed and filed. 

14 Motion for New Trial. 

Filed March 16, 1922. 

******* 

Comes now the plaintiff, Union Realty Corporation, and moves 
the Court to grant a new trial in this cause, upon the following 
among other grounds: 

1. The Court erred in not holding that the decision of the Rent 
Commission of the District of Columbia, dated April 15, 1920, in 
the case of Henry A. Cobaugh, et al., vs. Charles D. Sager, Cause No. 
64, was illegal and void, because the then owner of the building 
was a party to said cause and was not notified of said proceedings, 
either personally or by registered mail, as provided by the Ball Rent 
Act. 

2. The Court erred in holding that because of the pendency of 
Equity Cause No. 39403, entitled Mertz vs. Sinclair, et al., plaintiff 
was not entitled to maintain a suit in the Municipal Court. 

3. The Court erred in excluding the testimony offered on behalf 
of the plaintiff'. 

4. The finding of the Court and entry of final judgment was 
contrary to law. 

WM. E. RICHARDSON. 

W. M. BASTIAN. 
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Memorandum. 

March 24, 1922.—Upon consideration of plaintiff’s motion for a 
new trial filed herein, it is ordered that said motion be and the same 
is hereby overruled, and judgment on the finding ordered. Where¬ 
fore, it is considered that the plaintiff take nothing by this action, 
that defendant go hence without day, be for nothing held and re¬ 
cover of plaintiff his costs of defense. Further, bond fixed in the 
amount of Fifty Dollars ($50.00). 

15 In the Municipal Court of the District of Columbia. 

L. & T. No. 213,982. 

Union Realty Corporation, Plaintiff, 


vs. 

Colonel E. B. Wills, Defendant. 

Bill of Exceptions. 

Filed April 29, 1922. Municipal Court, District of Columbia. 

Be it remembered, that heretofore, on the 11th day of March, A. D. 
1922, this cause came on for trial before Justice Mattingly without a 
jury, and thereupon the plaintiff, to sustain the issues on its part 
joined, introduced in evidence a contract dated October, 1920, be¬ 
tween one Charles D. Sager, party of the first part, and Colonel E. B. 
Wills, party of the second part, whereby the party of the first part 
did lease to said party of the second part Apartment No. 1, in the 
Prince Karl Apartment House, for the sum of $50.50 per month. 
Whereupon objection was made by the defendant to the reception of 
this instrument in evidence, for the reason that the Rent Commis¬ 
sion of the District of Columbia had, on April 15, 1920, prior to the 
execution of said lease, in a proceeding entitled “Henry Cobaugh, 
et ah, vs. Charles D. Sager,” rendered a decision fixing the rent in 
said apartment at the rate of $40.00 per month, which the defendant 
was willing to pay, and upon the further ground that the present 
owner of said property, to wit, Edward P. Mertz, had in a certain 
equity suit, No. 39403, in the Supreme Court of the District of Co¬ 
lumbia, entitled “Edward P. Mertz vs. A. Leftwich Sinclair, et al.,” 
prayed an injunction against the members of the Rent Commission 
of the District of Columbia and the individual tenants in said 
16 building, including the defendant Wills, from attempting to 
collect the excess payment on said lease from its date until 
June 1, 1921, and from attempting to collect the payment of penal¬ 
ties under sections 123 and 112 of the Ball Rent Act as amended, 
upon the grounds alleged in the bill of complaint filed in said suit 
that said proceeding was invalid because the property in question was 
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at the time of the institution of said proceeding before the Rent 
Commission, and during the said proceeding before the Rent Com¬ 
mission, owned by one Elizabeth D. Koontz; that said owner was 
not made a party to said proceeding, and was not notified thereof, 
either personally or by registered mail, and that in said equity suit 
the question of whether said decision of the Rent Commission was 
valid or invalid would be settled and determined. 

That the plaintiff thereupon tendered proof before said Municipal 
Court that the said Koontz was the owner of said property at the time 
of the proceeding before the Rent Commission, and was not made 
a party thereto, nor was she notified thereof personally or by reg¬ 
istered mail; that the said rent agreement was duly assigned to the 
plaintiff; that the defendant Wills was in default in the payment of 
rent under the terms of the said rent agreement, although he had 
tendered rent at the rate fixed by the Rent Commission; that a proper 
notice of default had been served on the defendant prior to the filing 
of this suit for possession. 

The justice presiding in said Municipal Court thereupon sustained 
the objection to the offer of said lease, upon the ground that 

17 he would hold that the pendency of said suit in equity in the 
Supreme Court of the District of Columbia was a bar to the 

proceedings for possession in the Municipal Court, as the same ques¬ 
tion, to wit, the validity of the finding of the Rent Commission was 
at issue in both cases, and thereupon he sustained said objection and 
overruled the offer to introduce said lease in evidence. To this action 
plaintiff excepted and renewed its offer of proof of default under said 
lease, whereupon the said court rejected said offer and entered a judg¬ 
ment in favor of the defendant, to which action and judgment plain¬ 
tiff excepted. 

The above is the substance of all the testimony. 

The foregoing being the substance of all the proceedings and tes¬ 
timony herein relative to the exceptions hereinbefore noted and al¬ 
lowed at the time of the ruling complained of, the plaintiff, in order 
that said exceptions may be made a part of the record herein, for the 
purpose of having this case reviewed by the Court of Appeals on writ 
of error, prays the court to seal this, its hill of exceptions, which is 
accordinglv done this 29th dav of April, 1922, now for then. 

ROBT. E. MATTINGLY, 

Justice of the Municipal Court. 

18 Assignment of Errors. 

Filed April 27, 1922. 

******* 

The plaintiff assigns as error of the trial court herein, the follow¬ 
ing : 

1. The Court erred in not holding that the decision of the Rent 
Commission of the District of Columbia, dated April 15, 1920, in the 
case of Henry Cobaugh, et al., vs. Charles D. Sager, Cause No. 64, 
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was illegal and void, because the then owner of the building was a 
party to said cause and not notified of said proceedings, either per¬ 
sonally or by registered mail, as provided by the Ball Rent Act. 

2. The Court erred in holding that because of the pendency of 
Equity Cause, No. 39403, entitled Mertz vs. Sinclair, et al., plaintiff 
was not entitled to maintain a suit in the Municipal Court. 

3. The Court erred in excluding the testimony offered on behalf 
of the plaintiff. 

4. The finding of the Court and entry of final judgment was con¬ 
trary to law. 

WM. E. RICHARDSON, 
WALTER M. BASTIAN, 

Attorneys for Plaintiff . 


19 Designation of Record. 

Filed April 27, 1922. 

******* 

To the Clerk: 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals in the above entitled cause to include the following: 

1. The complaint filed herein. 

2. The affidavit of defense filed herein. 

3. The finding of the court on March 11, 1922. 

4. Motion for new trial. 

5. Order overruling motion for new trial, and judgment for de¬ 
fendant. 

6. Memorandum: bond fixed and approved. 

7. Bill of Exceptions. 

8. Assignment of errors. 

9. This designation. 

WM. E. RICHARDSON, 
WALTER M. BASTIAN, 

Attorneys for Plaintiff. 

20 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Cause, Landlord and Tenant, No. 213,982, 
wherein the Union Realty Corporation is Plaintiff, and Colonel E. B. 
Wills, is Defendant, as the same that remains upon the files and of 
record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of May, 1922. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, Clerk. 

21 Filed Apr. 8, 1922. Municipal Court. District of Columbia. 


United States of America, ss: 

The President of the United States to the Honorable Robert E. Mat¬ 
tingly, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Union Realty Corporation, Plaintiff, and Colonel E. B. 
Wills, Defendant, L. & T. No. 213,982, a manifest error hath hap¬ 
pened, to the great damage of the said Plaintiff, as by its complaint 
appears. We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore¬ 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the rec-. 
ord and proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, together with 
this writ, so that you have the same in the said Court of Appeals, 
at Washington, within 20 days from the settling of the bill of ex¬ 
ceptions, or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the Eighth day of April, in the year of our 
Lord one thousand nine hundred and twenty-two. 


[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

. „ , , of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


Endorsed on cover: District of Columbia Municipal Court. No, 
3821. Union Realty Corporation, plaintiff in error, vs. Colonel 
E. B. Wills. Court of Appeals. District of Columbia. Filed May 
19, 1922. Henry W. Hodges, clerk. 
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IN THE COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA. 

No. 3821. 

UNION REALTY CORPORATION, Appellant, 

vs. 

COLONEL E. R. WILLS, Appellee. 

BRIEF OF APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a judgment of the Municipal 
Court of the District of Columbia entered upon a finding 
for the defendant in a landlord and tenant proceeding. 
This case, with ten others involving precisely the same 
points, was tried in the Municipal Court, and the same are 
consolidated on appeal. The material facts are as 
follows: 

The appellant, plaintiff below, brought its suit in the 
Municipal Court of the District of Columbia to recover 
possession of premises known as Apartment 1, in the 
Prince Karl Apartments, located at 1901 K Street N. W., 
alleging that the tenancy had been terminated by default 
in the payment of rent. The plaintiff to maintain its 
issues offered to introduce in evidence a contract of 
lease, dated October, 1920, between one Charles D. Sagef, 
as lessor, and Colonel E. B. Wills as lessee and assigned 
to plaintiff, whereby the premises in controversy were 
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leased to Colonel Wills for the sum of $50.50 per month. 
Upon the lease being tendered, objection was made by 
the attorney for the defendant on two grounds: First, 
that the Rent Commission of the District of Columbia 
had, on April 15, 1920, prior to the execution of the l<*ase, 
in a proceeding entitled “Cobaugh vs. Sager,” rendered 
a decision fixing the rent of said apartment at $40.00: 
and, second, that the present owner of the property, one 
Edward P. Mertz, had in a certain equity suit. No. 39,403, 
in the Supreme Court of the District of Columbia, entitled 
“Mertz vs. Sinclair, and others,” prayed an injunction 
against the Rent Commission and the individual tenants 
in the Prince Karl, including the appellee, Wills, from 
attempting to collect back the excess payment on said 
lease from its date until June 1, 1921, and from attempt¬ 
ing to collect the payment of the penalties under sections 
123 and 112 of the Ball Rent Act as amended, the grounds 
claimed for said injunction being that the Rent Com¬ 
mission proceeding was invalid because the property in 
question was at the time of the institution of the pro¬ 
ceeding before the Rent Commission owned by one 
Elizabeth D. Koontz. and said owner was not made a 
party to said proceeding, and was not notified thereof, 
either personally or by registered mail, as required by 
the Ball Rent Law. 

Upon this objection being made the plaintiff tendered 
proof, before the Municipal Court, that the said Koontz 
was the owner of the property at the time of the pro¬ 
ceeding before the Rent Commission, and was not made 
a party thereto, nor was she notified thereof, either per¬ 
sonally or by registered mail. Further, that the said rent 
agreement was duly assigned to the plaintiff, and that 
Wills was in default in the payment of rent under the 
terms of the rent agreement, which called for $50.50 



per month, although he had tendered rent at the rate 
fixed by the Rent Commission, and that proper notice of 
default had been served on the defendant prior to the 
filing of suit for possession. The justice presiding in the 
Municipal Court thereupon sustained the objection to the 
offer of lease, on the ground that he would hold that the 
pendency of the suit in equity in the Supreme Court of 
the District of Columbia was a bar to the proceedings for 
possession in the Municipal Court, as the same question, 
to wit, the validity of the finding of the Rent Commission, 
was at issue in both cases. To this action the plaintiff 
excepted, and renewed its offer of default under the said 
lease. The court rejected said offer, and ordered a judg¬ 
ment in favor of the defendant. 

ASSIGNMENT OF ERRORS. 

1. The court erred in not holding that the decision of 
the Rent Commission of the District of Columbia, dated 

April 15, 1920, in the case of Henry Cobaugh et al. vs. 
Charles D. Sager, Cause No. 64, was illegal and void, 
because the then owner of the building was a party to 
said cause and not notified of said proceedings, either 
personally or by registered mail, as provided by the Rail 
Rent Act 

2. The Court erred in holding that because of the pen¬ 
alty of Equity Cause No. 39.403, entitled “Mertz vs. Sin¬ 
clair et al..” plaintiff was not entitled to maintain a suit in 
t?i»• Municipal Court. 

3. The court erred in excluding the testimony otfered 
cm behalf of the plaintiff. 

4. The finding of the court and entry of final judgment 
was contrary to law. 
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POINTS. AUTHORITIES, AND ARGUMENT. 

Roiling down the points for consideration by this court, 
tliev may be found to be as follows: 

1. Was the pendency of the suit in the Supreme Gourt 
of the District of Columbia filed by the owner of the • 
premises, to which proceeding this appellant was not a 
party, a bar to the proceeding in the Municipal Court? 

2. Was the finding of the Rent Commission valid, bear¬ 
ing in mind that the owner of said premises at the time 
was not made a party to the proceedings before the Rent 
Commission, and was not notified- thereof, either per¬ 
sonally or hv registered mail? 

1 . 

11 ’as the pendency of the equity suit of Mertz vs. Sin¬ 
clair a bar to the present action ? 

It may be stated as a general proposition of law that 
it is a sufficient ground for abating a suit that another 
suit is pending in the same jurisdiction for the same 
cause of action and between the same parties, the same 
relief being prayed for (see Watson vs. Jones, 80 U. S., 
715; U. S. vs. Haytian Republic, 154 U. S., 124). It is to 
be noted that the plaintiff in this suit is the Union Realty 
Corporation, a real estate agent, seeking possession on 
the ground that rent has not been paid as called for by 
the lease. The plaintiff in the equity suit is one Edward 
P. Mertz. and the purpose of that suit is to restrain the 
enforcement of a decision of the Rent Commission, and 
to restrain I he enforcement of a penalty imposed by law, 
the main defendants being the members of the Rent Com¬ 
mission. said equity suit having to do with the status of 
the rent payments prior to June 1. 1921. Can this be said 
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to be the same cause of action between the same parties? 
Not only are the parties different in the present suit, but 
the cause of action is entirely different, involving entirely 
different remedies and consequences. This present suit 
seeks the eviction of the tenant, his removal from the 
premises being the end sought. The other action has for 
its purpose the removing, it might be said, of a cloud 
from the title, because the decision of the Rent Commis¬ 
sion fixed the rental of the several apartments, which 
rental can not be changed without the action of the Com¬ 
mission. The equity suit does not seek the eviction of the 
tenants, nor, on the other hand, does the present suit seek 
any action in the nature of restraint in the form of an in¬ 
junction or otherwise against the Commission or the 
tenants. 

r 


“As a general proposition a plea of another suit 
pending for the same cause in abatement of a suit 
in equity can only be of a suit depending in the 
same or in some other court of equity and not of 
an action at law. And the reason is that the rules 
of procedure and manner of execution in the two 
courts are not alike; so a court of equity acts or 
not, in many cases, according to its discretion; it 
not unfrequently leaves the party to his remedy at 
law: it prescribes conditions, causes new parties to 
be brought before the court, and combines new 
matter, in any stage of the trial, by supplemental 
or by cross bills, and often protracts a case, other¬ 
wise easily disposed of for a long period of time; 
equity acts, likewise, without a jury, and in most 
countries, upon evidence taken in writing by 
masters in chancery, and it has a wide discretion, 
which it is generally found necessary to call into 
exercise in winding up a partnership connection.” 
(1 R. C. L., p. 19.) 

“To abate a suit on the ground that another suit 
is pending in the same jurisdiction it is generally 
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necessary that the parties in the two suits be the 
same, and this must be alleged. The rule that an 
action is not abatable on the ground of the pen¬ 
dency of another action, unless the parties are the 
same, is applicable where the parties plaintiff are 
different although the parties defendant are the 
same.” (1 R. L. G., p. 14.) 

It is further to be noted that the defendant in this suit 
did not file a plea in abatement in the nature of a bar, 
which is the usual practice of raising such points. It is 
the duty of a party seeking to take advantage of a prior 
suit to set out the facts which show that the first action 
operates to abate the second, such as that the subject 
matter and the parties are the same. There was no plea 
of abatement filed, and the question of the prior suit was 

simply raised at the trial table. It is an elemental rule 
that matters such as this must be raised by appropriate 
pleadings. 

It is too clear to admit of argument ttiat these two suits 
did not involve either the same parties or the same 
subject matter, and there is no merit in the first point 
raised by the appellees. Their objection, based on this 
ground, should have been overruled. 

II. 

Was the decision of the Rent Commission fixing the 
rents in the Prince Karl Apartment valid, bearing in mind 
that the then owner of the property was not made a party 
to that litigation and was not notified thereof either per¬ 
sonally or by registered mail? 

The Prince Karl Apartments at the time of the institu¬ 
tion of the proceedings before the Rent Commission was 
owned by Elizabeth Koontz. She had as her agent for 
ttie collection of rents one Charles D. Sager, being the 
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person who entered into the agreement of lease with 
Colonel Wills. The Rent Commission notified Sager of 
the proceedings and named Sager as defendant. Eliza¬ 
beth Koontz was not made a party to the suit, and was not 
notified personally or by registered mail by the Commis¬ 
sion of the pendency of the proceedings. 

Section 106 of the original Ball Rent Law provides as 
follows: 


“Sec. 100. * 'Phe Commission upon its 

own initiative may. or upon complaint shall, de¬ 
termine whether the rent, charges, service, and 
other terms or conditions of a lease or other con¬ 
tract for the use or occupancy of any such rental 
property, hotel or apartment are fair and reason¬ 
able. Such complaints may be made (a) by or on 
behalf of any tenant, and (b) by any owner except 
where the tenant is in possession under a lease or 
other contract, the term specified in which lias not 
expired, and the fairness and reasonableness of 
which has not been determined bv the Commission. 

“In all such cases the Commission shall give 
notice personally or by registered mail and afford 
an opportunity to be heard to all parties in 
interest.” 

It may be noted in passing that section 106 of the Ball 
Rent Law as amended May 22. 1922, contains substan¬ 
tially the same provisions as the foregoing, but there has 
now been added to this section the following proviso: 

“Provided, That notice given by the Commis¬ 
sion to an agent for the collection of rents due his 
principal shall be deemed and held to be good and 
sufficient notice lo the principal.” 

W ithout commenting on the question whether or not 
this latter provision is constitutional, it is to be noted 
that Congress has substantially changed the existing law. 




Under the old law under which the rents of the Prince 
Karl were attempted to be fixed by the Commission, the 
Commission was directed “in all such cases to 

give notice, personally or by registered mail, and afford 
an opportunity to be heard to all parties in interest.” 

It is not unfair to suggest that Congress has in the new 
law made an entire change of procedure, and the fact 
that this new proviso appears in the new law is indicative 
that the position of the appellants is correct, and that 
Congress realized the defect in the existing law and sought 
to change it. 

The Act of Congress known as the Ball Rent Law, is 
in plain derogation of the common law and of common 
right. It imposes restrictions upon the control, manage¬ 
ment, and rental of private property by the owner, and 
makes an innovation upon the law of landlord and tenant 
which is one of the most startling ever enacted. 

It is well settled that a statute in derogation of the com¬ 
mon law and of common right is to be very strictly con¬ 
strued. This has been ruled by the Supreme Court of the 
United States in a number of cases, commencing as far 
back as 1794. (See Brown vs. Berry. 3 Dali., 365.) 


In Douglass vs. Lewis. (131 U. S., 75), the court had 
before it a statute making the words “bargain and sell” 
in a conveyance the ecpiivalent of covenants of warranty ? 
and it was sought to broaden the covenants contained in 
a deed by having applied thereto the statute referred to. 
But the court declined to so hold, and declared that stat¬ 
utes creating covenants are to be strictly construed. 

In Bell vs. Morrison (1 Pet.. 351), it was held that the 
authority given bv the Act of Congress of September 24, 
1789. to take the depositions of witnesses in the absence 
of the opposing party is in derogation of the rules of the 
common law and must always be construed strictly; and 
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that all the requisites of the law must be complied with to 
render the deposition admissible in evidence. It was de¬ 
clared that failure to give the notice prescribed by the 
statute was fatal. In a note to this case as reported in 
S. Law Ed., 174, a number of cases are collected in which 
the ruling of the Supreme Court was followed. 

In Shaw* vs. Merchants’ Bank (101 U. S., 557). it was 
held that a statute is not to be construed as making an 
innovation upon the common law* which it does not 
fairly express. 

In Northern Pacific Railway Company vs. Whalen (149 
U. S., 157). the court holds that a statute creating a new’ 
liability not known to the common law’ is to be strictly 
construed and not to be extended beyond the plain im¬ 
port of its terms. 

The Act of Congress of October 22, 1919, being in 
derogation of the common law and of common right, and 
therefore to be strictly construed, it tollow T s that there 
must be a compliance with its requirements to render 
valid any act on the part of the Rent Commission created 
thereby. 

Adverting to section 106 of the Ball Rent Law. above 
quoted, it w’ill be noted that after giving the Commission 
power to fix rents, the requirement follow’s that the Com¬ 
mission shall give notice to all /mrties in interest, either 
personally or by registered mail. This direction is im- 
peratve and mandatory. The word shall’ means that 
the giving of this notice is essential before the Commis¬ 
sion can validly act. ‘Tn a statute ‘shall’ is mandatory 
and excludes the idea of discretion when addressed to a 
public official.'’ (In re O’Rourke. 30 N. ^. S.. 375-377.) 

It is a familiar proposition of statutory construction 
that where persons are interested in the giving of notice, 
as all the electors of the town are in the question as to 
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whether there shall be license or no license for the sale 
of liquors, the nse of the word “shall” in directing the 
manner of notice is mandatory. Thus the failure to com¬ 
ply with laws 1896, c. 112, sec. 16. as amended by laws 
1900, c. 367. sec. 3. providing that the town clerk, at least 
ten days before the town meeting, shall post in four 
public places notices that local option questions will be 
voted on at the town meetings, and also requiring him 
to publish the notice in the newspaper of the county or 
town five days before the vote is taken, is mandatory, 
and the failure to give such notice is not a mere irregu¬ 
larity. but renders the vote taken at the town meeting a 

nullitv. 

% 


(In re East 182d St., 70 N. V. Supp.. 373. 376: 34 
Misc. Rep. 592.) 


Who are “parties in interest” within the meaning of 
the statute? Certainly the owner is the one most in 
interest, whoever else may have an interest. It is his 

i 

property which is to be affected by the determination 
made by the Commission. It is his income from the 
property that may be reduced or wiped out as the result 
of its findings. It is out of his pocket the money is to 
come with which to satisfy the penalties provided in 
other sections of the Act. It is his property the valuation 
of which is affected by the finding of the Rent Commis¬ 
sion. because it must be realized that the rental of a prop¬ 
erly is one of the main elements in determining value. 
The only interest of the agent that is affected by the Com¬ 
mission's finding is the extent to which his commissions 
upon collection may be reduced. Under the general 
practice in the District of Columbia an agent's commis¬ 
sion is 5 per cent on the amount of rent. Therefore, his 
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interest- in the property is as to the owner’s as one is to 
twenty. Had Congress intended that notice to the agent 
should be treated as notice to the owner, it could have 
said so in the earlier act, as it has now done in the Act 
approved May 22. 1922. 


It is further to be noted that Congress was careful in 
section 1 of the Act to define the term “owner” as includ¬ 
ing agent, etc., but when it came to make the essential 
requirement that would give binding effect to the deter¬ 
mination of tin* Commission, it uses not the word 
“owner,” but the all inclusive expression "all jmrties in 
interest .” This requirement is only fair and reasonable, 
and compliance with it is not involved in any great 
difficulty. It has been urged that to compel the Commis¬ 
sion to notifv the owner would make it verv hard to in- 
«/ « 

stitute proceedings, in view of the fact that the title to 
the property is sometimes obscure. This is no fault of 
the owner, as the records of the recorder's office are open. 
The assessor of the District is made advisory assistant of 
the Rent Commission. The records in the assessor s office 
show names of all owners of real estate in the District of 
Columbia, and the Act authorizes the notice to be given 
by registered mail. But even if the requirement were 
difficult of compliance, nevertheless, the statute imposes 
it, and the Commission can not ignore it and yet have 
any validity accorded to its findings. 


Summarizing, we contend that this requirement of the 
statute is jurisdictional; that there was a total failure to 
observe it in these cases, and that these proceedings were 
void ab initio. It, therefore, follows that the action of the 
justice of the Municipal Court in holding that the action 
of the Rent Commission in the Gobaugh vs. Sager case 
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valid, and in excluding testimony offered on behalf of 
the plaintiff, was error. 

We. therefore, submit that the judgment of the Mu¬ 
nicipal Court should be reversed. 

Respectfully submitted, 

WILLIAM E. RICHARDSON, 
WALTER M. BASTIAN, 

Attorneys for Appellant. 
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Appellant, 


COL. E. B. WILLS, 


Appellee. 


BRIEF FOR APPELLEE WILLS. 


STATEMENT. 

This is an appeal from a judgment of the Muni¬ 
cipal Court of the District of Columbia entered 
upon a finding for the defendant in a Landlord 
and Tenant proceeding. This case, with ten (10) 
others involving precisely the same points, was 




tried in the Municipal Court, and same are con¬ 
solidated on appeal. 

The proceeding was originated by a complaint 
and summons being filed by the appellants in the 
said Court on the 23rd day of February, 1922, to 
recover possession of premises known as Apart¬ 
ment No. 1 in the Prince Karl Apartments, 
located at No. 1901 K Street, Northwest, City of 
W ashington, District of Columbia, on the ground 
that “the tenancy had been terminated by default in 
the payment of rent, as provided in the agreement 
under which said tenancy was established.” 

The defendant, Col. E. B. Wills, filed an Affi¬ 
davit of Defense, in which he set out that the 
plaintiff was not entitled to the possession of the 
premises in question on the following grounds: 

(1) That on the 28th day of January, 1920, he, 
the defendant, and several other tenants of the 
premises in question, filed a complaint with the 
Bent Commission of the District of Columbia pe¬ 
titioning the said Rent Commission to determine 
the fair rental value of his (defendant’s) apart¬ 
ment and the apartments of his co-complainants, 
and that on the 15th day of April, 1920, the said 
Rent Commission in a determination, did fix the 
fair rental of defendant’s apartment to be Thirty- 
two Dollars and Fifty cents ($32.50) per month. 
Defendant, beginning on the first day of May, 
1920, and on the first day of each successive month 
thereafter until the first day of November, 1920, 
tendered to one Charles D. Sager, as agent of the 
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owner, Elizabeth D. Koontz, and for the premises, 
the sum of Thirty-two Dollars arid Fifty cents 
($32.50) per month, and the said Sager, as agent, 
accepted same and gave defendant receipts there¬ 
for. 

(2) That on the 15tli day of November, 1920, the 
Court of Appeals of the District of Columbia, in 
the case of Block vs. Hirsch, 50 App. D. C. 73, did 
hand down a decision holding that the Act 
creating the said Rent Commission of the District 
of Columbia was unconstitutional. That upon the 
handing down of said decision by the said Court 
of Appeals, the said Sager, as agent for the owner 
of the said Prince Karl Apartments and as rental 
agent of the said Prince Karl Apartments, did 
harrass, annoy and threaten with eviction suits, 
the defendant until he, the defendant, signed a 
lease for twelve (12) months beginning October 
1, 1920, and ending September 30, 1921, at a 
monthly rental of Fifty Dollars and Fifty cents 
($50.50), an increase of Eighteen Dollars ($18.00) 
per month over the rental for defendant’s apart¬ 
ment as fixed by the Rent Commission. 

(3) That on the 18th day of April, 1921, the 
United States Supreme Court, in the case of Block 
vs. Hirsch, 256 U. S. 865, 65 Sup. Ct. Rep. 135, re¬ 
versed the said Court of Appeals and held said 
Rent Commission Act to be constitutional. From 
October 1, 1920, until May 1, 1921, defendant paid 
the said Sager a monthly rental of Fifty Dollars 




and Fifty cents ($50.50). That on the 1st day of 
May, 1921, following the decision of the United 
States Supreme Court in Block vs. Hirsch, ante, 
arid on the first day of each and every month 
thereafter until the first day of January, 
1922, defendant tendered to the said Sager the 
sum of Thirty-two Dollars and Fifty cents 
($32.50), the amount fixed by the Rent Commis¬ 
sion as the fair rental of defendant’s apartment, 
and same was accepted by the said Sager, as agent 
of the owners of the Prince Karl. 

Also in his Affidavit of Defense Wills set out 
parts of Sections numbered 101 to 122, both in¬ 
clusive, of “The Food Control and District of Co¬ 
lumbia Rents Act” as a just defense. A complete 
copy of the Affidavit of Defense is set out in the 
Transcript of Record filed herein (pp. 2-7). 

On the 11th day of March, 1922> the case came 
on for trial before Justice Mattingly, without a 
jury. Defendant, before the introduction of any 
evidence, moved for judgment on Complaint and 
Affidavit of Defense. The Court denied the motion 
and plaintiff thereupon, to sustain the issues on 
its part, offered in evidence the contract dated 
October, 1920, between said Sager, party of the 
first part, and Colonel E. B. Wills, party of the 
second part, whereby the party of the first part 
did lease to the party of the second part, Apart¬ 
ment No. 1 in the said Prince Karl for the sum of 
Fifty Dollars and Fifty cents ($50.50) per month. 
Whereupon objection was made by the defen¬ 
dant to the reception of this instrument in evi- 
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clence for the reasons stated in defendant’s Affi¬ 
davit of Defense, and for the further reason that 
the present owner of the said Prince Karl and 
the real party in interest in the present suit, to- 
wit, one Edward P. Mertz, was estopped from 
bringing this suit because of the pendency in the 
Supreme Court of the District of Columbia of 
another suit in which the parties were the same 
and the subject matter the same. Said suit being 
a certain equit}^ suit, No. 39,403, in the Supreme 
Court of the District of Columbia, entitled “Ed¬ 
ward P. Mertz vs. A. Leftwich Sinclair et al.,” 
in which plaintiff prays an injunction against the 
members of the Rent Commission of the District 
of Columbia and the individual tenants in said 
building, including the defendant Wills, from at¬ 
tempting to collect the excess payment on said 
lease from its date until June 1, 1921, and from 
attempting to collect the payment of penalties 
under Sections 112 and 123 of the Ball Rent Act, 
as amended, upon the ground that said proceeding 
was invalid because the property in question at 
the time of the institution of said proceeding be¬ 
fore the Rent Commission and during said pro¬ 
ceeding before the Rent Commission, was owned 
by one Elizabeth D. Koontz, who was not made a 
party to said proceeding and was not notified 
thereof either personally or by registered mail. 
Also, that in said equity suit the question of 
whether said decision of the Rent Commission was 
valid or invalid would be settled and determined. 

Defendant in his objection cited as a reason 




6 


therefor Section 111 and Section 112 of the Act 
creating the Rent Commission of the District of 
Columbia. Section 111 reads as follows: 

“The determination of the Commission in cl 
proceeding begun by complaint or upon its 
own initiative fixing fair and reasonable rents, 
charges, services and other terms and condi¬ 
tions of use or occupancy of any rental prop¬ 
erty, hotel or apartment, shall constitute the 
Commission's determination of the fairness, 
and reasonableness of such charges, services, 
terms or conditions for the rental property, 
hotel or apartment affected, and shall remain 
in full force and effect notwithstanding any 
change in ownership or tenancy thereof unless 
and until the Commission modifies or sets aside 
such determination upon complaint either of 
the owner or of the tenant 


Section 112 of the said Act reads, in part, as 
follows: 


“If the owner of any rental property, apart¬ 
ment, or hotel, collects any rent or charge 
therefor in excess of the amount fixed in a de¬ 
termination of the Com mission made and in 
full force and effect in accordance with the pro¬ 
visions of this title, he shall be liable for and 
the Commission is hereby authorized and 
directed to commence an action m the Muni¬ 
cipal Court in the District of Columbia to re¬ 
cover double the amount of such excess, 
together with the costs of the proceedings 
which shall include an attorney's fee of 



$50, to be taxed as part of the costs. * * * * 
Provided, That if the Commission finds that 
such excess was paid by the tenant voluntarily 
and with knowledge of the Commission's de¬ 
termination, the whole amount of such re¬ 
covery shall be paid into the Treasury of the 
United States to the credit of the District of 
Columbia 

The Court sustained the motion of the defen¬ 
dant. Immediately thereupon plaintiff noted ex¬ 
ceptions and took his appeal. 

Plaintiff gives as assignment of errors (p. 10), 
of the Transcript of Record herein, the following: 

“ 1 . The Court erred in not holding that the 
decision of the Pent Commission of the Dis¬ 
trict of Columbia, dated April Id, 1920, in the 
case of Henry Cobaugh et al. vs. Charles D. 
Sager, Cause No. 64, was illegal and void, be¬ 
cause the then owner of the building was a 
party to said cause and not notified of said 
proceedings, either personally or by registered 
mail, as provided by the Ball Pent Act. 

(i 2. The Court erred in holding that because 
of the'tendency of Equity Cause, No. 39403, 
entitled Mertz vs. Sinclair et al., nlaintiff was 
not entitled to maintain a suit in the Municipal 
Court. 

“ 3 . The Court erred in excluding the testi¬ 
mony offered on behalf of the plaintiff. 

“ 4 . The finding of th e Court and entry of 
final judgment was contrary to law." 
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For the convenience of the Court the following 
is correlated from the record: 

At the time defendant petitioned the Rent Com¬ 
mission (the case of Henry Cobaugh et al. vs. 
Charles 1). Sager ) one Elizabeth D. Koontz was 
the owner of record of the premises in question. 
In September, 1920, approximately five (5) months 
after the Rent Commission fixed the rentals in the 
Prince Karl, said Koontz sold the premises to one 
Edward P. Mertz. In September, 1921, one year 
after he had purchased the premises in question, 
Edward P. Mertz filed a Bill for an Injunction in 
the Supreme Court of the District of Columbia 
(Equity No. 39,403) naming as parties defendant 
the members of the Rent Commission and those 
occupants of the Prince Karl, including defendant, 
who were the original complainants before the 
Rent Commission. The object of the suit was to 
restrain the enforcement of a decision of the Rent 
Commission, and to restrain the enforcement of a 
penalty imposed by law. 

At the time said Koontz owned the premises in 
question one Charles D. Sager, a Washington Real 
Estate broker and operator, was the agent for said 
Koontz in the operation, management of and in the 
making of the leases for and the collection of the 
rents for the premises in question, the Prince Karl. 
Said Mertz bought the property in September, 
1920. The said Sager continued in the above 
capacity as agent of the Prince Karl and of the 
owner of said Prince Karl until some time in De- 
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cember, 1921, a period of one year and two (2) 
months after said Mertz purchased the Prince 
Karl, and until within two (2) months of the date 
of the filing of this suit in the Municipal Court. 
In the month of December, 1921, the Union Realty 
Corporation, was appointed agent of the Prince 
Karl by the said Mertz, for the purpose of collect¬ 
ing rent, making leases, and to bring such suits as 
may be necessary to protect the interests of the 
owner of the said Prince Karl, and for other things. 

ARGUMENT. 

For the further convenience of Court and coun¬ 
sel for appellant the questions involved will be con¬ 
sidered in the same order in which they are treated 
in the Brief for Appellant. 

I. 

“Was the pendency of the equity suit of 
Mertz vs. Sinclair et al.,” a bar to the present 
action f 

The question presented under this caption in the 
Brief for Appellant (pp. 4-6) relates to the action 
of the Court in holding that the suit of Mertz vs. 
Sinclair et al. was a bar to this suit. 

In the equity suit of Mertz vs. Sinclair the 
parties are Edward P. Mertz, the owner of the 
Prince Karl, plaintiff, and A. Leftwich Sinclair, 
Chairman of the Rent Commission and the other 
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members of the Rent Commission and the occu¬ 
pants of the Prince Karl, including appellee Wills, 
defendants. The parties in this suit are the Union 
Realty Corporation, agent for Edward P. Mertz, 
owner of the Prince Karl, plaintiff, and the occu¬ 
pants of the Prince Karl, defendants. 

In the equity suit (an injunction) the plaintiff 
seeks (1) to prevent the enforcement of a decision 
of the Rent Commission, and (2) to restrain the 
enforcement of a penalty imposed by law. 

With respect to (1) what is the decision of the 
Rent Commission which plaintiff, Edward P. 
Mertz, seeks to prevent the enforcement of by in¬ 
junction? The answer is found in appellant’s 
statement of facts, namely, a decision by the Rent 
Commission to attempt to collect from the owner 
of the Prince Karl (Mertz) certain monies col¬ 
lected as excess of the rents fixed by a determina¬ 
tion of the Rent Commission from the occupants 

of the Prince Karl who are the defendants in this 

> 

suit and are of the defendants in the equity suit. 

With respect to (2) the answer is found in the 
Second Point in Appellant’s Brief in this appeal, 
namely, “was the finding of the Rent Commission 
valid * * * .” The Court cannot dispose of 

this point without disposing of at the same time 
the point raised in the equity suit, namely, the 
right of the Rent Commission to fix the rents in 
the manner it did in the Prince Karl. It is idem 
re et sensu. 

What are the ends sought in the present suit? 
The answer is, the possession of the apartments in 
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the Prince Karl occupied by the several defendants 
in this and the equity suit for the non-payment of 
rent. On the face of the pleadings it would be 
reasonable to infer that the defendant had paid 
no rent. Defendant’s Affidavit of Defense refutes 
the inference and clearly discloses what are the 
grounds for the allegation that he defaulted in the 
payment of his rent. The Affidavit of Defense 
shows that what plaintiff was seeking was posses¬ 
sion of the apartment of defendant for failure to 
pay, not the amount fixed by the Rent Commission 
but the amount fixed by the agent of Mertz more 
than a year previous. Directly, this suit is a clear 
test of the validity of the Rent Commission’s action 
with respect to fixing the rents in the Prince Karl 
Apartments. The equity suit embraces identically 
the same question. To support the prayer for an 
injunction the plaintiff, said Mertz, alleges that 
the Rent Commission had no right to fix the rents 
in the Prince Karl because of its failure to notify 
personally said Koontz, the then owner of the 
Prince Karl and who was the grantor of Mertz. 
Again it is idem re et l sensu. Therefore, the rule 
laid down in Watson vs. Jones, 80 U. S. 715* 
United States vs. Haitian Republic, 154 U. S. 124; 
applies, for the facts are the same. It is true that 
plaintiff in the equity suit attempted by his plead¬ 
ings to mask the facts so that in the present suit 
they appear different, but when the facts in this 
suit are stripped to nakedness it is obvious that 
the end sought in the present suit is the same end 
sought in the equity suit, namely, the effort to have 
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declared invalid the action of the Rent Commission 
in fixing the rents in the Prince Karl Apartment 
house in the manner they were fixed. 

With respect to parties, the parties in this suit 
are the same as the parties in the equity suit. Who 
is the Union Realty Corporation? The Union 
Realty Corporation is the rental agent for Edward 
P. Mertz, owner of the Prince Karl, and plaintiff 
in this suit. Who is the plaintiff in the equity suit ? 
The plaintiff in the equity suit is Edward P. Mertz, 
the principal of the plaintiff in the present suit. 
A test often applied to determine who are the real 
parties in interest is, “to whom will benefits accrue 
or liabilities attach V’ Let us see what this test 
produces when applied to the plaintiffs in the two 
suits. In the equity suit, if the plaintiff is success¬ 
ful, his liability to the United States Government 
under certain penalty sections of the Rent Act will 

vanish and he will not be called upon to refund 

/ 

any monies collected from this defendant and his 
co-defendants during the period between the time 
the Court of Appeals of the District of Columbia 
handed down its decision in the Hirsch vs. Block 
Case, ante, and the date upon which the United 
States Supreme Court declared the Rent Act con¬ 
stitutional. On the other hand, in the event the 
defendants are sustained in the equity suit, he, Ed¬ 
ward P. Mertz, will he compelled to refund those 
rents collected in excess of the amounts fixed by the 
Rent Commission. 

Applying the same rule to the present suit, what 
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results are obtainedf An affirmative decision for 
the plaintiff means that the action of the Rent 
Commission was invalid and plaintiff’s principal, 
said Mertz, will not have to refund those rents col¬ 
lected in excess of the amounts fixed by the Rent 
Commission, and the penalties referred to will not 
be enforceable. Also; applying the said rule to the 
parties to the present suit we find that the said 
Mertz and not the Union Realty Corporation will 
receive the benefits if plaintiff is sustained in this 
suit. And, vice versa, it will be the occupants of 
the Prince Karl and of the defendants in said 
equity suit who will be the beneficiaries if the lower 
Court is sustained. 

That the said Mertz and not the Union Realty 
Corporation is the real party plaintiff is well estab¬ 
lished by the record herein, and, though not named 
in the complaint, in law is the real party plaintiff. 

If the plaintiff is successful, he (Mertz) and not 
the agent in its individual capacity will obtain the 
right to possession of said apartments, but the 
principle question raised in the equity suit will be 
answered, namely, that the action of the Rent Com¬ 
mission was invalid, and, hence, the penalties re¬ 
ferred to will not be imposed and the decision re¬ 
ferred to will not be enforceable. Clearly it is idem 
re et sensu. 

The rule laid down in Watson vs. Jones and The 
United States vs. Haitian Republic, ante,— that 
where the subject matter and the parties are the 
same and the doctrine of l is pendens will apply— 


i 
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cannot be defeated bv setting up a mere nominal 
party as party plaintiff. As late as the 21st day 
of May, 1917, the Supreme Court of the United 
States reiterated this rule. It is found in Hart 
Steel Company et al vs. Kail road Supply Company, 
244 U. S. 294, 37 Sup. Ct. Rep. 506. In that case 
the Court said: 

“ The salaried manager of a corporation and 
the corporation itself , the capital stock of 
which is all owned by another corporation for 
which it is a mere sales agent, are so obviously 
ini privity with the whole corporation that a 
final decree of a Federal circuit court of Ap- 
jteals in favor of that corporation in a suit 
brought against it for the infringement of 
certain patents which the Court finds to be 
void for want of inventions , must be treated 
as res judicata i in a suit brought in another 
circuit by the same complainant since the 
former corporation and its manager involve 
the same subject matter and issues.” 

The same rule was laid down in Bank of Ken¬ 
tucky vs. Kentucky, 207 U. S. 285, 32 Sup. Ct. Rep. 
94; Rickey Land and Cattle Company vs. Miller 
and Lux, 218 U. S. 258, 31 Sup. Ct. Rep. 11; Brad¬ 
ley vs. Davidson, 47 App. D. C., 266; Roller vs. 
Weigle, 49 App. D. C., 102. 

Appellant sets up that though the doctrine of 
Us pendens applied, defendant lost his rights to 
such relief on that ground by his failure to file a 
plea in abatement in the nature of a bar. In op¬ 
position to this contention appellee respectfully 
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refers the Court to the Transcript of Record in 
this case (p. 9). Therein appellant, in his Bill of > 
Exceptions, sets out that appellee objected to the 
introduction of certain evidence by appellant on 
the ground that “the present owner of said prop¬ 
erty, to-wit, Edward P. Mertz,” had another suit, 
embracing the same question, now pending in the 
Supreme Court of the District of Columbia. 

Under the Rules for the Municipal Court the 
filing of q formal plea in abatement is not neces¬ 
sary. Rule 2 of 4 4 Rules Regulating Practice be¬ 
fore the Municipal Court’’ says: 

“Every suit claiming more than $500 ex¬ 
clusive of interest and costs, shall come under 
Class A in these rules. All other suits shall 
come under Class B. In the absence of Spe¬ 
cial Mention all rules shall apply to both 
cases” 

Rule 8 of the Municipal Court says: 

“All landlord and tenant: cases and all cases 
of Class A, shall be made returnable at 10 
o'clock A. M.” 

In both Rule 2 and Rule 3 of aforesaid rules it 
is clearly inferrable that all landlord and tenant 
cases where an amount less than $500 is involved 
are Class B cases. In fact Rule 2, by elimination, 
places such cases as this suit in Class B. 

The pleading in all Class B cases, under Rule 3 
of said Municipal Court Rules, need not be formal 
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In Chamberlain vs. Edmonds, 18 App. D. C., 
332; Bliss vs. Duncan, 44 App. D. C., 93, this Court 
laid down the rule that the pleadings in the Mu¬ 
nicipal Court “should be free as possible from all 
legal technicalities.” 

Also, plaintiff made no point or issue of defend¬ 
ant’s alleged lapse at time of trial and it is now 

too late for him to do so. 

It is clear that these two suits involved the same 
parties and the same subject matter. The lowei 
Court should be sustained. 

II. 

“Was the decision of the Rent Commission 
fixing the rents in the Prince Karl Apartments 
valid, bearing in mind that the then owner of 
the property teas not made a party to that liti¬ 
gation and was not notified thereof either per¬ 
sonally or by registered mail?” 

At the trial of this case in the Court below the 
plaintiff, appellant here, after failing in his efforts 
to introduce the said lease between the said Sager 
and the defendant Wills, attempted to introduce 
testimonv to the end that the action of the Rent 
Commission aforesaid was invalid for the leasons 
stated aforesaid. To the introduction of this testi¬ 
mony defendant promptly objected on the ground 
that it was irrelevant and immaterial, and did not 
shed any light on the question of whether the de¬ 
fendant was in default in the payment of his rent 
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as was alleged in the complaint and used as the 
basis for the complaint. The Court below sustained 
the motion of defendant. 

There are sufficient reasons in law to warrant 
the Court below in taking the action it did. It will 
be necessary here to cite only two (2) reasons. 
They are: 

1. On the record before the Court said Sager 
was shown to be the. agent of said Koontz in the 
operation, management and control of the Prince 
Karl and in the making of leases and collecting 
rents from the occupants thereof. On the record 
it is shown that said Sager received a notice from 
the Rent Commission. 

It is an old and well established principle of law 
that notice to an agent is notice to his principal. 
This principle of law has been applied universally 
by every Court of the United States in all cases 
affecting principal and the agent, with few excep¬ 
tions, for more than one hundred years. The doc¬ 
trine goes so far as to hold that where an agent 
conceals facts or circumstances which would tend 
to put his principal on guard and which it was 
his duty to transmit to his principal, this will hold 
the principal as having had notice. 

Appellant’s argument in his brief herein that 
the Act of Congress, known as the Ball Rent Act, 
is in plain derogation of the common law and of 
common right and imposes restrictions upon the 
control, management and rental of private prop- 




ertv by the owner, and that it makes an inovation 
on the law of landlord and tenant, is fallacious 
and contrary to the principles laid down by the 
Courts of tiie United States for more than one 
hundred years. It presupposes a sacredness about 
real property and the rights of a landlord to which 
no other property is entitled or the owners of such 

other property can lay claim. 

The Court below very properly held that the no¬ 
tice from the Rent Commission to the said Sager 
was notice to said Sager’s'principal, said Koontz, 
who was the owner of the Prince Karl. No doubt 
the Court below had before it the long line of de¬ 
cisions in both the Federal and State Courts of 
this country sustaining this view. The more fam¬ 
ous of those decisions are the following: Brooks 
vs. Marlniry, 11 Wheat. 75; The Mechanics Bank 
of Alexandria vs. Seton, 1 Pet. 297; Platt vs. 
Oliver, 2 McLean 316, Fed. Case No. 11,115; Pierce 
vs. Bed Bluff Hotel Company, 31 Cal. 165; Greer 
vs. Higgins, 8 Kan. 522; Bank of United States vs. 
Davis, 2 Hill. 461; Willey vs. Stormont, 38 App. 
D. C. 399; 40 W. L. R. 162. 

In Brooks vs. Marh-ury, ante, the United States 
Supreme Court, speaking through Mr. Chief Jus¬ 
tice Marshall, said: 

“The general nrincidle f that notice to a 
trustee, or an aqent. is notice to the cestui c/ue 
trust , or to his employer, is too well settled to 
he drawn into question.” 
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In the case of The Mechanics’ Bank of Alexan¬ 
dria vs. Set on, ante, the United States Supieme 
Court, through Mr. Justice Thompson, said: 

“Noticdto an agent is notice to his prin¬ 
cipal. If it were held otherwise it would cause 
great inconvenience; and notice would he 
avoided in every case hy employing agents (2 
Mad. Ch, 326).” ( 

This Court in Willey vs. Stormant, ante, laid 
down the rule that a party to an exchange of lands 
is chargeable with any knowledge acquired by the 
agent representing him in the transaction. In the 
case of United States Trust Company vs. David, 
Deceiver, 36 App. D. C. 549, 39 W. L. R. 214, this 
Court said: 

“Whatever is notice enough to excite atten¬ 
tion and put the party on his guard and call 
for inquiry is notice to everything fo which 
such inquiry might lead. Where a person is 
sufficiently informed to lead him to a fact, he 
shall he deemed conversant of it.” 

Also, see Curtis vs. American Case and Register 
Company, 38 App. D. C. 115, 44 W. L. R. 38; Mac- 
farland vs. Bieber, 32 App. D. C. 513, 37 W. L. 
R. 95. 

That part of Section 106 of the original Bali 
Rent Law requiring the service of notice, says : 

“In all such cases the Commission shall (jive 
notice personally or by registered mail and 



afford an opportunity to be heard to all parties 
in interest.” 

It is respectfully submitted that every requisite 
of the foregoing paragraph of Sec. 106 of the orig¬ 
inal Rent Law was met by the Rent Commission. 
It is clearly established by the long line of de¬ 
cisions cited that when Sager, the agent, was 
served personally with the notice in question his 
principal, Koontz, was served in full compliance 
with the terms of Sec. 106 of the Law. And, cer¬ 
tainly, it cannot be said that the said Koontz was 
not afforded an opportunity to be heard. Giving 
her agent that opportunity was sufficient to “ex¬ 
cite attention” and put his principal on guard. 
More, Sager in making answer to the complaint 
filed by the occupants of the Prince Karl with the 
Rent Commission either acted within the scope of 
his agency or exceeded the authority granted him 
in his contract of agency. In light of the fact that 
his principal did not raise her voice in protest and 
made no effort to stay any acts of her agent at the 
time of the service of the notice or after the Rent' 
Commission had fixed the rentals in the premises, 
there is strong presumption he was acting within 
the scope of his authority and that his principal 
knew what he was doing. 

Also, it is clear, from an examination of the au¬ 
thorities, that by squaring the acts of Sager and 
the silence of his principal with the law, the said 
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Koontz constructively received the notice person¬ 
ally. 

In the case of Townsend vs. Little, 109 U. S. 504, 
3 Sup. Ct. Rep. 357, the Supreme Court of the 
United States said: 

“Constructive notice is in its nature no more 
than evidence of notice , the presumption of 
which is so violent that the Court will not even 
allow of its being controverted.” 

Other authorities are: Parker vs. Maslin, 116 
Pac. 227, 85 Kan. 130; Reed vs. Munn, 148 Fed. 
737, 756, 80 C. C. A. 215 (quoting and adopting the 
definition in United States vs. Detroit Timber <f* 
Lumber Co., 131 Fed. 668, 67 C. C. A. 1); State vs. 
Omaha National Bank, 93 N. W. 319, 330, 66 Neb. 
857; Cooper vs. Flesner, 103 Pac. 1016, 1020, 24 
Okl. 47, 23 L. R. A. (N. S.) 1180, 20 Ann. Cas. 29 
(quoting Story, Eq. Jur. Sec. 399); Patnode vs. 
Deschenes, 106 N. W. 573, 576,15 N. D. 100; Moore 
vs. Dunn, 41 S. W. 530, 531,16 Tex. Civ. App. 371; 
Hunter vs. Coe, 97 N. W. 869 871, 12 N. D. 505; 
Miller vs. Ash, 105 Pac. 600, 605, 156 Cal. 544. 

What was there that teas evidence of notice 
which was so violent in character as to warrant 
the conclusion that the doctrine of constructive 
notice applies f The answer is found in: 


A. The acts of the agent Sager. 





B. The silence of Koontz at the time and after 
the se.vice of the notice on Sager. 

C. (*) Failure on the part of said Koontz to 
protest the action of the Rent Commission immedi¬ 
ately after serving the notice, ( 2 ) permitting 
Sager, her agent, to file an answer, ( 3 ) failure to 
exercise her right to appeal as provided by Sec. 
106 of the original Ball Rent Law, ante, and ( 4 ) 
permitting her agent, Sager, to collect rent at the 
rate fixed by the Rent Commission without a pro¬ 
test or doing something in opposition thereto. 

2. It is respectfully submitted that the Court 
below could not admit testimony which would tend 
to test the validity of the act in question of the 
Rent Commission because plaintiff was estopped 
from raising it. 

The said Mertz, with respect to his rights as 
grantee from the said Knootz, stands in the same 
position as would his grantor had there been no 
transfer by deed. In the Court below he (Meitz) 
did not raise any question with respect to the valid¬ 
ity or the sufficiency of the deed he got from his 
grantor. Hence, it is presumed he did not ques¬ 
tion his title or deed, and it must be presumed also 
that, so far as he was concerned, the deed and title 
were good. In fact, under the doctrine laid down 
in Gregg vs. Von Phul, 1 Wall. 274, he would be 
estopped from questioning the deed. In that case 
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the Court said, “If a deed is justly liable to objec¬ 
tions, they should be stated when it is tendered, 
else the vendee will be estopped from making them 
subsequently.’ ’ 

So the said Mertz stands identically where his 
grantor would stand had there been no transfer of 
the property. Where would his grantor stand in 
these proceedings or the equity suit by raising as 
an issue the validity of the decision of the Rent 
Commission in fixing the rentals in the Prince 
Karl? The Supreme Court of the United States, 
in Townsend vs. Chappell (Bronson vs. Chappell). 
12 Wall. 681, answers this question in the following 
language: 

“Where one, without objection suffers an¬ 
other to do acts which proceed upon its ground 
of authority from him, or by his conduct 
adopts and sanctions acts after they are done 
he will be bound thereby, although no previous 
authority exists, as if the requisite power had 
been given in the most formal manner.” 

The said Sager, as agent of Koontz, received no¬ 
tice from the Rent Commission of its intention to 
fix the rentals in the Prince Karl. Said Sager, in 
answer to that notice, filed an answer to the com¬ 
plaints of the occupants of the Prince Karl. The 
procedure of the Rent Commission up to this point 
met with no opposition or protest from Sager’s 
principal, the said Koontz. The Rent Commission 
handed down a determination in which it fixed the 




24 


rents in the Prince Karl; and then for approxi¬ 
mate!}' five (5) months Sager, the agent of Koontz, 
collected from the occupants of the Prince Karl 
rents in the amounts fixed by the Rent Commis¬ 
sion. It is presumed, in the absence of any evi¬ 
dence or testimony to the contrary or anything in 
the record throwing light on the matter, that said 
agent Sager, after deducting the usual agent’s com¬ 
mission, turned the balance of these rentals over 
to his principal, the said Koontz. Whether he did 
or did not, the fact remains that the findings of the 
Rent Commission, a tribunal quasi judicial in na¬ 
ture, handed down a decision, and the principal’s 
agent complied wfith the terms of that decision for 
a period of nearly five (5) months, and the prin¬ 
cipal raised no voice in opposition or protest there¬ 
to. Clearly, the doctrine laid down in Townsend 
vs. Chappell, ante, in that, without objection or 
protest, she suffered her agent Sager to do acts 
which proceeded upon the ground that he had au¬ 
thority to do so, is applicable and binds the prin¬ 
cipal. * She, as the owner of the premises, idly sat 
by and permitted the said Sager to answer the no¬ 
tice served upon him and then to collect the rents 
in the amounts fixed by the Rent Commission. No 
Court in this jurisdiction would permit the said 
Koontz, in view of the foregoing, to come in today 
and question the validity of the action in question 
of the Rent Commission. It is urged that this is 
so particularly in light of the fact that the said 
Koontz had, under the Act creating the Rent Com- 
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mission, a remedy if she believed that the action of 
the Rent Commission was invalid. That remedy 
is found in Section 108 of the original Ball Rent 
Law. Said Section 108 reads, in part, as follows: 

“Unless within ten days after the filing of 
this Commission’s determination any party to 
the complaint appeals therefrom to the Court 
of Appeals of the District of Columbia, the 
determination of the Commission shall be final 
and conclusive.” 

The decision of the Rent Commission was 
handed down on April 16, 1920. The said Koontz 
sold the Prince Karl to said Mertz in the month 
of September, 1920, approximately five (5) months 
after the decision of the Rent Commission; and 
during that entire period of time the said Koontz 
not only did not take advantage of the remedy 
afforded her in Section 108 of the Rent Act cited, 
but took no other steps to test the validity of that 
action. Hence, she is now estopped from doing so 
by the law as laid down in Townsend vs. Chappell, 
ante; Branch vs. Jessup, 106 U. S. 468, 1 Sup. Ct. 
Rep. 495; Dick vs. Balsh, 8 Pete. 30; Gregg vs. Von 
Phul, ante; Green vs. Biddle, 3 Wheat. 1; Erwin 
vs. Lowry, 7 Howard 172; Roberts vs. Northern 
Pacific Railroad Company, 158 U. S. 1,15 Sup. Ct. 
Rep. 756. 

As is seen, Hertz’s grantor is in a position, of 
having lost or waived any right she may have had 
to object or protest the action of the Rent Commis- 
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sion long before the transfer by her of the premises 
in question to the said Mertz. What, then, is the 
position of said Mertz with respect to the action 
of the Rent Commission in fixing the rents in the 
Prince Karl, and particularly the action of the 
Rent Commission in serving a notice on Sager, the 
agent, instead of on Koontz, the principal? As 
stated, under the general principle of law, Mertz 
stands in the position of his grantor. He occupies 
her shoes of ownership, so far as these 1 premises 
are concerned, exactly as she occupied them. By 
her own silence, the action of the Rent Commission 
became valid, and hence with respect to his 
(Mertz’s) rights, the action of the Rent Commis¬ 
sion in question is valid. This Court and the 
United States Supreme Court, in a long line of 
decisions, has held that where there has been no 
fraud or misrepresentation on the part of the gran¬ 
tor, the grantee takes identically what the grantor 
had, including all rights then enjoyed and accru¬ 
ing, and all liabilities, imperfections, etc., suffered 
by of accruing to the grantor. Hence, if Mertz’s 
grantor was estopped by her silence from protest¬ 
ing the validity of the notice of the Rent Commis¬ 
sion, then certainly her grantee, Mertz, likewise is 
estopped. 

It is clear from the foregoing that the Court 
below did not err when it refused to admit testi¬ 
mony tending to test the validity of the notice of 
the Rent Commission to the said Sager. 

This disposes of the two points raised by appel- 



lant in his biief, and of point 3 in the Assignment 
of Errois. It also disposes of the 4th assignment 
of error, namely, that the finding of the Court be¬ 
low and entry of final judgment was contrary to 
law. . 

It is respectfully submitted that the Court beW 
should be sustained. 

Guy Mason 
William W. Spalding 
Camden R. McAtee 
Counsel for Appellee, 

Col . E. B. Wills. 



